¢

DRAFT
BAR COUNCIL

RESPONSE TO LEGAL SERVICES COMMISSION
CONSULTATION ‘BEST VALUE TENDERING OF CRIMINAL
DEFENCE SERVICES’ DECEMBER 2007

Introduction

MDA has been instructed by the Bar Council to provide some commentary
and analysis on the Legal Services Commission’s (LSC) proposals to change
the way in which it contracts with criminal defence suppliers. The LSC
published a consultation paper on 10 December 2007 setting out its new
proposals for Best Value Tendering of Criminal Defence Services.’

Briefly, the background to our involvement is that MDA was commissioned in
2005 by the Legal Services Commission to carry out research into the impact
of its proposals to introduce Price Competitive Tendering (PCT) on BME
(Black and Minority Ethnic) owned firms and their clients. The MDA report
made a number of findings and recommendations to the Legal Services
Commission. These findings and recommendations have been addressed by
the LSC and are referred to in the Commission’s new proposals. The Bar
Council, in considering its response to the consultation documents has
instructed MDA to provide commentary and analysis on the new proposals
and in particular on the references to the MDA research.

The MDA report

Our research identified four areas of the proposals for PCT which could
potentially have an adverse impact on BME owned/controlled criminal
practices and their clients. To summarise these were:

The potential negative impact of PCT on small firms, a disproportionate
number of which were BME owned and controlled. In London where
the LSC proposed to introduce PCT, 46% of criminal defence
contractors were BME owned compared with 42% of firms that were
White owned or controlled. 52% of BME owned firms were small firms
compared to 33.3% for White firms. If the proposals for introducing
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PCT in London were predicted to disadvantage small firms, then it
followed that BME firms could be disproportionately disadvantaged.

If PCT, (as many in the profession were predicting), resulted in
significant numbers of small BME firms leaving the legal aid market,
this reduction in the diversity of the supplier base could have a
negative impact on clients of those firms, who the research showed
were more likely to be from BME backgrounds

The research showed that the proposal to implement a minimum
contract threshold of £50,000, based on historic crime fund- take,
would have a significant adverse impact on BME owned businesses
when compared with their White counterparts. In London 64% of
suppliers earning less than £50,000 from criminal legal aid work were
BME owned businesses compared with 27% in respect of White owned
firms

The Peer Review quality threshold for entry into the auction was
shown® to have a potential adverse impact on BME controlled firms
when compared with White firms. 21% of BME firms receiving a Peer
Review did not reach the minimum level required to enter the
competition, compared with 9% of White owned firms.

The Commission’s new proposals for criminal contracting

The Commission has published its proposals for Best Value Tendering (BVT)
of Criminal Defence Services as part of a two stage consultation process. The
initial document sets out the principles upon which BVT is based and seeks
views on a number of options from the profession. The LSC is seeking
agreement on the principles of BVT before moving to design the detailed
tendering process. If there is broad agreement on the principle then the LSC
intends to work with stakeholders and an economic consultancy (NERA) to
design the process, which will again be put out for consultation.

In accordance with its statutory equality duty the LSC has undertaken a
cumulative equality impact assessment (EIA) of the equality impact to date of
the reforms to the Criminal Defence Service adopted prior to October 2007. It
has also undertaken a preliminary draft EIA for BVT, the results of which are
published in Annex 1.1 The consultation document specifically addresses the
Race Equality Implications of BVT in Chapter 6.

Differences between the PCT and the BVT proposals

In order to provide a commentary on the Commission’s new proposals for
BVT it is important to identify the ways in which they differ from the original
PCT proposals.

¥ The data on which this finding was based should be treated with caution as it was recognised as not
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Phased and targeted introduction of BVT

A key difference between the original PCT proposal and proposals for the
introduction of BVT is the gradual phasing in of the changes around the
country, starting with Greater Manchester and Avon and Somerset. Such
phased and targeted introduction of BVT is to be welcomed.

In our report we expressed our concern that the proposed roll out of PCT in
London, within a very short time frame, could result in irreversible damage to
the stability of the legal aid market. Phased introduction will also give the LSC
an opportunity to assess the impact of the auction on small businesses and
on BME owned and controlled firms.

The LSC appears to suggest that the MDA findings are only applicable in
London* and therefore do not have wider relevance and are not applicable to
other areas of the country.

Our research did concentrate on identifying the potential impact of the
proposals on London firms because that is where PCT was intended to be
implemented. We did however consider the impact of PCT on other areas of
the country (Tables 1 & 7°). We conclude that there is no reason to suppose
that the potential adverse impact we identified in London on small firms would
not be replicated in other areas of the country. Indeed BME firms operating
outside of London are more likely to be smaller than their London
counterparts and therefore more vulnerable to a minimum fund-take bar.

It is important to stress that because the diversity of legal aid suppliers and
local market conditions vary considerably from one geographical area to
another, national average data cannot be used to assess the impact of BVT
on firms and their potential clients in each locality. It is therefore essential that
the LSC carries out a detailed equality impact analysis in relation to the local
market conditions in each geographical area. Such an equality impact
assessment must include an analysis of the potential impact on small firms
and on BME controlled firms before the tendering process is begun.

The monitoring data® required of firms entering the competition at the Pre-
qualification Questionnaire stage (PQQ) can then be used to determine
whether the predicted impact of BVT was accurate.

Impact on clients of BME firms

Our research showed that there is a very strong correlation between the
ethnic profile of a firm’s owners and fee earners and its clients. Data on civil
legal aid clients indicate that BME clients chose BME solicitors. The research
explored a number of reasons why this should be the case, such as language
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skills, cultural affinity and geographical location. On the basis of this data we
argued that a reduction in the diversity of the supplier base could negatively
impact on access to justice and client choice.”

The data used in our report was the only available data at the time and related
to the ethnic profile of civil legal aid clients. We argued that this data could be
used to extrapolate the ethnic profile of criminal legal aid clients.

The Commission has acted on our recommendation to collect data and to
research the diversity of clients of the criminal defence service. Since 2006
the LSC has been collecting data on the ethnicity of criminal legal aid clients
and researching the link between BME owned firms and BME clients.

The Commission has included some of this analysis in its initial impact
assessment® concluding that while there is a correlation between BME clients
using the services of BME firms and solicitors, the reason for this pattern
appears not to be client choice but rather geography. The Commission
appears to be arguing that because BME clients use BME duty solicitors in
the same proportions as they engage their own BME solicitors, they are not
more likely to actively ‘choose’ a BME firm or solicitor.

The implication is that the ethnicity of a solicitor has no relevance for a BME
client and that the pattern is simply an accident of geography. It follows that if
ethnicity is irrelevant then a reduction in the number of BME firms and
solicitors providing criminal defence services would have no impact on access
to justice for BME clients or client choice. We would question whether such a
one dimensional statistical analysis can explain the complexity of the
relationship between a BME client and his or her solicitor. Our research and
interviews with BME solicitors suggested that there are a number of variables
to take into account, one of which is location of the practice. Many BME
solicitors believed that clients actively chose to instruct their firms because of
the added value they bring to the relationship.®

The Commission concludes on the basis of these statistics that there is no
adverse impact on BME client choice. In our view this analysis cannot be
used to support a conclusion that a reduction in the diversity of the supplier
base will not have an adverse impact on the ability of BME clients to engage
the services of a BME solicitor. The key point to be made is that BME clients
are more likely to engage the services of a BME firm or solicitor; for whatever
reason and until there is detailed research into the complex reasons informing
client choice it cannot be assumed that ethnicity has no relevance.

If the introduction of changes to the way in which criminal legal aid work is
contracted results in significant numbers of small firms leaving the market and
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therefore in some areas fewer BME controlled firms, then quite simply, the
chances of a BME client engaging a BME duty solicitor or own solicitor are
diminished.

Minimum fund- take bar

The Commission in its consultation document states that it ‘accepts that a
minimum contract size based on historic performance would disadvantage
small or newer firms but considers that a minimum volume bid looking for
performance in the future would be less of a disadvantage, particularly if part
of the market is reserved for smaller firms™°

It has not abandoned the option of imposing a minimum contract bar and
specifically asks whether there should be a minimum bid size set. (Question
24 Chapter 4)

In support of the option to set a minimum bid size, the Commission relies on
its recent analysis of national criminal fund-take which shows little difference
between BME and White controlled firms."" This analysis in our view
illustrates the danger of using national aggregated data to reach conclusions
about equality impact within a particular locality.

The purpose of an equality impact assessment is to predict as accurately as
possible the actual adverse impact that a policy or proposal might have and
then if necessary to take action to mitigate that impact. Our data on the impact
of a minimum threshold in London shows very clearly the significant adverse
impact this would be likely to have on BME firms. There is no suggestion that
the make up of the supplier base in London has changed significantly, which
would make our research out of date. The LSC should, as part of its equality
impact assessment of the phased introduction of BVT in each locality,
address the actual predicted impact of each element of final design of the
auction.

Although the Commission on the one hand appears to suggest that a
minimum fund take bar would not adversely impact on BME firms it does, on
the other hand, float the idea of reserving part of the market for small firms,
should the impact assessment suggest that they were vulnerable. We put
forward a similar proposal in our report which we suggested could mitigate the
adverse impact on small firms, preventing them from being ‘squeezed out’ of
the market by larger firms able to make loss leading bids or benefiting from
greater economies of scale. We would therefore support the ‘ring fencing’ of
work for small firms where the impact assessment showed they were
disproportionately in danger of losing out in the BVT process.

Peer review: Quality threshold
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The Commission is proposing to introduce a quality threshold for all entrants
to the auction. The principle measure of quality is to the peer review. Any firm
that has not obtained a minimum rating of ‘competent’ (Level 3) will not be
allowed to bid.

This proposal is essentially unchanged from the proposal for PCT, although
the Commission has taken action to equality proof the Peer review process to
make sure that the results are fair and are not influenced by prejudice or
discrimination. We commended the LSC in our report for the actions it was
taking to make sure that the outcomes were a fair reflection of the quality of
service provided by criminal contractors.

The preliminary data on the Peer review process which was available when
we carried out our research indicated that BME firms were more likely to be
excluded from the bidding on grounds of quality than White firms. Table 5"
showed that 21% of BME firms compared with 9% of White firms achieved
below a Level 3 and therefore would be excluded from the bidding. The data
was not however considered representative and should be treated with
caution.

Since then the Commission has implemented a programme of training and
guidance to assist failing firms to improve their performance. The Commission
has also collected better and more reliable data ' which shows that the gap
between BME and White firms has narrowed. 88.9% of BME firms were rated
as competent and above compared with 91.9% of White firms. 11.5% of BME
firms were judged to be ‘below competence’ level compared with 8.2% of
White firms.

As we said in our report, ‘Quality assurance must be an integral part of the
process of awarding contracts and should ensure that only those firms that
are delivering a high standard of service receive contracts to deliver criminal
legal aid services. Therefore provided that the peer review process is fair and
is an accurate measure of the quali‘z;y of advice offered by those firms, then
the adverse impact can be justified.”

The Commission is proposing to roll out a programme of Peer Review in the
areas targeted for implementation of BVT. This will ensure that every firm in
the area has an up to date peer review completed prior to the opening of the
tender process. We do not have any concerns about these proposals.
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Comments on the Legal Services Commission consultation: Questions
45-48",

Question 45:

Do you think that the data that the Commission presently holds has supported
the conclusions in the accompanying initial impact assessment?

Response rates

As a general principle the validity of ethnic monitoring data should be
analysed and tested by looking at the ‘response’ rate to the question on
ethnicity and this should be explicit in any analysis of the data. If you find very
a low response rate to the question on ethnicity this would undermine the
validity of the data and the impact assessment.

The Commission’s initial impact assessment does not, with the exception of
data on client ethnicity (Table 4'°), include details of the non response rate
and therefore does not provide the reader with an opportunity to evaluate the
validity of the data. So for example the analysis of peer review rating by
ethnicity of firms’ owners should include information on the response rate.

MDA'’s analysis is based on 1105 responses out of a total of 2673(response
rate 41%) which we considered to be sufficiently reliable. we found that the
response rate was 41%, was considered to be sufficient. The Commission
should therefore provide the reader with information upon which to judge the
he validity of the data and the analysis on which it is based.

Commission’s conclusions
No adverse impact on BME clients

As we indicated above, we do not accept the conclusions drawn by the
Commission that BME clients do not ‘actively’ choose to engage BME
firms/solicitors; a conclusion which is based on an analysis of whether clients
engage their own solicitor or use a duty solicitor. In our view the analysis is
over simplistic and the data cannot support a conclusion that ‘there will be no

adverse impact on BME clients™"”.

Question 46:

Do you think that the Commission’s sources of provider data set out in these
documents are adequate? If not can you suggest other data sources or
statistical evidence which may assist the Commission in gathering information
so as to inform the Impact Assessment?
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The only comment we would make in answer to this question is that the
Commission should make efforts to increase the validity of the data by
reducing the numbers of contractors for which no diversity data is available.
This will entail requiring contractors to provide data on the numbers and
ethnic make up of proprietors and fee earners as a condition of entry into the
tendering process.

The Commission should also require contractors to provided data on gender
and disability. This data should then be used to analyse whether the
proposals for BVT adversely impact or discriminate against female solicitors
or female owned and controlled firms or against solicitors with disabilities or
firms owned and controlled by disabled solicitors.

Question 47:

Do the topics listed in the proposed PQQ adequately capture the provider
data the LSC should be recording? If not what additional topics should the
LSC include?

We support the proposal by the Commission to collect information on the
equality performance of prospective legal aid providers at the PQQ stage in
the tendering process. As stated above this should be a precondition of entry
into the process and the Commission should monitor the response rate to
ensure that the data is as complete as possible.

It should be made clear that the diversity data required of lawyers and clients
should include information on gender and disability in addition to ethnicity.

Question 48:

Is the client data held by the Commission and our proposals to improve such
data adequate, if not what suggestions have you to improve the collection of
client data or can you suggest other data sources or statistical evidence in
respect of clients?

Our comments in relation to the Commission’s conclusions in respect of the
impact of BVT on BME clients are relevant here. We suggest that more
detailed qualitative information is needed before an assessment can be made
of the impact of the Commission’s proposals on BME clients. This could
involve identifying or commissioning research which examines the nature of
the relationship between BME clients and BME solicitors and BME controlled
firms. The research should explore whether BME clients are positively
attracted to BME firms because they have linguistic skills, cultural affinity etc,
what value clients place on these factors and how BME firms and solicitors
meet the diverse needs of their clients.

MDA
February 2008



